


 
Final Finding and Decision 

ADL 107544 
Attachment 1 

Summary of Modifications to Decision 
 
The Finding and Decision for ADL 107544, a proposed lease to Niblack Mining 
Corporation, is hereby modified as follows: 
 
The lease will be subject to the following additional conditions:  
 

1. No in-water work shall be permitted from April 1 through June 15 of any year to 
protect out-migrating salmon.  

2. No docks, ramps or other structures that block sunlight shall be placed in or over 
eelgrass beds. 

3. Barges and floating docks shall not ground during any tidal stage. 
4. The use of any wood that has been treated with Pentachlorophenal is prohibited. 
5. Piles shall be driven with vibratory hammers. 
6. Piles located in intertidal areas shall be driven during low tide.  

 
 
All other conditions of the Preliminary Decision for ADL 107544 are unchanged. 
 



 
Final Finding and Decision 

ADL 107544 
Attachment 2 

Appeal References 
 
AS 38.05.035 
 
 (i)  A person who is eligible to file an administrative appeal or a request for reconsideration, as appropriate, 
under this subsection and who is aggrieved by the final written finding of the director entered under (e)(5) or (6) of this 
section may, within 20 days after the issuance of the final written finding, file an administrative appeal or request 
reconsideration of the decision by the commissioner.  A person is eligible to file an administrative appeal or a request 
for reconsideration if the person 

 (1) meaningfully participated in the process set out in this chapter for  
receipt of public comment by 

 (A) submitting written comment during the period for receipt of public comment; or 
 (B) presenting oral testimony at a public hearing, if a public hearing was held; and 

 (2)  is affected by the final written finding. 
 (j)  An administrative appeal or a request for reconsideration submitted under (I) of this section must specify 

the written finding complained of and the specific basis upon which it is challenged.  The commissioner shall 
grant or deny the administrative appeal or reconsideration request within 30 days after issuance of the final 
written finding.  Failure of the commissioner to act on the request for reconsideration within this period is a 
denial of the request for reconsideration and a final administrative decision for purposes of appeal to the 
superior court.  

 
11 AAC 02.  Appeals. 
  
            11 AAC 02.010.  APPLICABILITY AND ELIGIBILITY.  (a)  This chapter sets out the administrative review 
procedure available to a person affected by a decision of the department.  If a statute or a provision of this title 
prescribes a different procedure with respect to a particular decision, that procedure must be followed when it 
conflicts with this chapter. 
      (b)  Unless a statute does not permit an appeal, an applicant is eligible to appeal or request reconsideration of the 
department’s decision on the application.  An applicant is eligible to participate in any appeal or request for 
reconsideration filed by any other eligible party. 
      (c)  If a statute restricts eligibility to appeal or request reconsideration of a decision to those who have provided 
timely written comment or public hearing testimony on the decision, the department will give notice of that eligibility 
restriction as part of its public notice announcing the opportunity to comment. 
      (d)  If the department gives public notice and allows a public comment period of at least 30 days on a proposed 
action, and if no statute requires opportunity for public comment, the department may restrict eligibility to appeal or 
request reconsideration to those who have provided timely written comment or public hearing testimony on the 
proposed action by including notice of the restriction as part of its public notice announcing the opportunity to 
comment. 
      (e)  An eligible person affected by a decision of the department that the commissioner did not sign or cosign may 
appeal the decision to the commissioner within the period set by 11 AAC 02.040. 
      (f)  An eligible person affected by a decision of the department that the commissioner signed or cosigned may 
request the commissioner's reconsideration within the period set by 11 AAC 02.040. 
      (g)  A person may not both appeal and request reconsideration of a decision.  (Eff. 11/7/90, Register 116; am 
9/19/2001, Register 159) 
  
Authority: AS 03.05.010 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 44.37.011 
  AS 29.65.050 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.15.020 
  AS 29.65.120 AS 38.05.035 AS 38.50.160 AS 41.21.020  AS 46.17.030 



            11 AAC 02.015.  COMBINED DECISIONS.  (a)  When the department issues a combined decision that is 
both a final disposal decision under AS 38.05.035(e) and any other decision, including a disposal decision combined 
with a land use plan decision, or a disposal decision to grant certain applications combined with a decision to deny 
others, the appeal process set out for a disposal decision in AS 38.05.035(i) - (m) and this chapter applies to the 
combined decision. 
            (b)  A decision of the department may include a statement that a final consistency determination under AS 
46.40 (Alaska Coastal Management Program) has been rendered in conjunction with the decision.  A person may not, 
under this chapter, appeal or request reconsideration of the final consistency determination, including a requirement 
necessary solely to ensure the activity is consistent with the Alaska coastal management program as approved under 
AS 46.40.  (Eff. 9/19/2001, Register 159) 
 
Authority: AS 29.65.050 AS 38.04.900 AS 38.05.035 AS 38.09.110    
                 AS 29.65.120 AS 38.05.020 AS 38.08.110 AS 38.50.160 
 
 11 AAC 02.020.  FINALITY OF A DECISION FOR PURPOSES OF APPEAL TO COURT.  (a)  Unless 
otherwise provided in a statute or a provision of this title, an eligible person must first either appeal or request 
reconsideration of a decision in accordance with this chapter before appealing a decision to superior court. 
            (b)  The commissioner’s decision on appeal is the final administrative order and decision of the department for 
purposes of appeal to the superior court. 
            (c)  The commissioner may order or deny a request for reconsideration within 30 calendar days after issuance 
of the decision, as determined under 11 AAC 02.040(c)—(e).  If the commissioner takes no action during the 30-day 
period, the request for reconsideration is considered denied.  Denial of a request for reconsideration is the final 
administrative order and decision of the department for purposes of appeal to the superior court. 
            (d)  If the commissioner timely orders reconsideration of the decision, the commissioner may affirm the 
decision, issue a new or modified decision, or remand the matter to the director for further proceedings.  The 
commissioner’s decision, other than a remand decision, is the final administrative order and decision of the 
department for purposes of appeal to the superior court.  (Eff. 11/7/90, Register 116; am 9/19/2001, Register 159) 
  
Authority:   AS 03.05.010 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 44.37.011  
  AS 29.65.050 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.15.020 
   AS 29.65.120 AS 38.05.035 AS 38.50.160 AS 41.21.020 AS 46.17.030 
 
 11 AAC 02.030.  FILING AN APPEAL OR REQUEST FOR RECONSIDERATION.  (a)  An appeal or 
request for reconsideration under this chapter must 
 (1)  be in writing; 
               (2)  be filed by personal service, mail, fax, or electronic mail; 
               (3)  be signed by the appellant or the appellant’s attorney, unless filed by electronic mail; an appeal or 
request for reconsideration filed by electronic mail must state the name of the person appealing or requesting 
reconsideration and a single point of contact to which any notice or decision concerning the appeal or request for 
reconsideration is to be sent; 
               (4)  be correctly addressed; 
               (5)  be timely filed in accordance with 11 AAC 02.040; 
               (6)  specify the case reference number used by the department, if any; 
               (7)  specify the decision being appealed or for which reconsideration is being requested; 
               (8)  specify the basis upon which the decision is challenged; 
               (9)  specify any material facts disputed by the appellant; 
               (10)  specify the remedy requested by the appellant; 
               (11)  state the address to which any notice or decision concerning the appeal or request for reconsideration 
is to be mailed; an appellant may also provide a telephone number where the appellant can be reached during the 
day or an electronic mail address; an appeal or request for reconsideration filed electronically must state a single 
address to which any notice or decision concerning the appeal or request for reconsideration is to be mailed; 
                (12)  identify any other affected agreement, contract, lease, permit, or application by case reference 
number, if any; and 



                (13)  include a request for an oral hearing, if desired; in the appeal or request for reconsideration, the 
appellant may include a request for any special procedures to be used at the hearing; the appeal or request for 
reconsideration must describe the factual issues to be considered at the hearing.  
            (b)  At the time an appeal is filed, and up until the deadline set out in 11 AAC 02.040(a) to file the appeal, an 
appellant may submit additional written material in support of the appeal, including evidence or legal argument. 
            (c)  If public notice announcing a comment period of at least 30 days was given before the decision, an 
appellant may not submit additional written material after the deadline for filing the appeal, unless the appeal meets 
the requirement of (a) of this section and includes a request for an extension of time, and the department determines 
that the appellant has shown good cause for an extension.  In considering whether the appellant has shown good 
cause, the department will consider factors including one or more of the following: 
                        (1)  comments already received from the appellant and others; 
                        (2)  whether the additional material is likely to affect the outcome of the appeal; 
                        (3)  whether the additional material could reasonably have been submitted without an extension; 
                        (4)  the length of the extension requested; 
                        (5)  the potential effect of delay if an extension is granted. 
            (d)  If public notice announcing a comment period of at least 30 days was not given before the decision, an 
appellant may submit additional written material after the deadline for filing the appeal, if the appeal meets the 
requirements of (a) of this section and includes a notice of intent to file the additional written material.  The 
department must receive the additional written material within 20 days after the deadline for filing the appeal, unless 
the appeal also includes a request for an extension of time, and the department determines that the appellant has 
shown good cause for an extension.  In considering whether the appellant has shown good cause, the department will 
consider factors including one or more of the following:  
                        (1)  comments already received from the appellant and others; 
                        (2)  whether the additional material is likely to affect the outcome of the appeal; 
                        (3)  whether the additional material could reasonably have been submitted without an extension; 
                        (4)  the length of the extension requested; 
                        (5)  the potential effect of delay if an extension is granted. 
       (e)  At the time a request for reconsideration is filed, and up until the deadline to file a request for reconsideration, 
an appellant may submit additional written material in support of the request for reconsideration, including evidence or 
legal argument.  No additional written material may be submitted after the deadline for filing the request for 
reconsideration.  
         (f)  If the decision is one described in 11 AAC 02.060(c), an appellant who believes a stay of the decision is 
justified may ask for a stay as part of the appeal or request for reconsideration.  The appellant must include an 
argument as to why the public interest requires a stay.  (Eff. 11/7/90, Register 116; am 9/19/2001, Register 159) 
  
Authority:   AS 03.05.010 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 44.37.011   
                AS 29.65.050 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.15.020  
                AS 29.65.120 AS 38.05.035 AS 38.50.160 AS 41.21.020 AS 46.17.030 
 
Editor’s note:  The address for an appeal or request for reconsideration by personal service and by mail is:  
Department of Natural Resources, Commissioner’s Office, 550 W. 7th Avenue, Suite 1400, Anchorage, Alaska 
99501-3561.  The number for an appeal or request for reconsideration by fax is:  1-907-269-8918.  The electronic 
mailing address for an appeal or request for reconsideration by electronic mail is:  dnr_appeals@dnr.state.ak.us 
  
            11 AAC 02.040.  TIMELY FILING; ISSUANCE OF DECISION.  (a)  To be timely filed, an appeal or request 
for reconsideration must be received by the commissioner’s office within 20 calendar days after issuance of the 
decision, as determined under (c) or (d) of this section, unless another period is set by statute, regulation, or existing 
contract.  If the 20th day falls on a day when the department is officially closed, the appeal or request for 
reconsideration must be filed by the next working day. 
            (b)  An appeal or request for reconsideration will not be accepted if it is not timely filed. 
            (c)  If the appellant is a person to whom the department delivers a decision by personal service or by certified 
mail, return receipt requested, issuance occurs when the addressee or the addressee’s agent signs for the decision.  
If the addressee or the addressee’s agent neglects or refuses to sign for the certified mail, or if the address that the 



addressee provided to the department is not correct, issuance by certified mail occurs when the decision is deposited 
in a United States general or branch post office, enclosed in a postage-paid wrapper or envelope, addressed to the 
person’s current address of record with the department, or to the address specified by the appellant under 11 AAC 
02.030(a)(11). 

(d) If the appellant is a person to whom the department did not deliver a decision by personal service or 
certified mail, issuance occurs  

            (1)  when the department gives public notice of the decision; or 
                        (2)  if no public notice is given, when the decision is signed; however, the department may state in the 
decision a later date of issuance and the corresponding due date for any appeal or request for reconsideration. 
            (e)  The date of issuance constitutes delivery or mailing for purposes of a reconsideration request under AS 
44.37.011(d) or AS 44.62.540(a).  (Eff. 11/7/90, Register 116; am 9/19/2001, Register 159) 
  
Authority:   
               AS 03.05.010 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 44.37.011 
               AS 29.65.050 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.15.020 
               AS 29.65.120 AS 38.05.035 AS 38.50.160 AS 41.21.020 AS 46.17.030 
  
 11 AAC 02.050.  HEARINGS.  (a)  The department will, in its discretion, hold a hearing when questions of 
fact must be resolved. 
         (b)  The hearing procedure will be determined by the department on a case-by-case basis.  As provided in 11 
AAC 02.030(a)(13), any request for special procedures must be included with the request for a hearing. 
         (c)  In a hearing held under this section 
                        (1)  formal rules of evidence need not apply; and 
                        (2)  the hearing will be recorded, and may be transcribed at the request and expense of the party 
requesting the transcript.  (Eff. 11/7/90, Register 116) 
  
Authority:   
               AS 03.05.010 AS 38.04.900 AS 38.09.110 AS 41.17.055 AS 46.17.030 
               AS 29.65.050 AS 38.05.020 AS 38.50.160 AS 41.21.020 
               AS 29.65.120 AS 38.08.110 AS 41.15.020 AS 46.15.020 
 
      11 AAC 02.060.  STAYS; EXCEPTIONS.  (a)  Except as provided in (c) and (d) of this section, timely appealing 
or requesting reconsideration of a decision in accordance with this chapter stays the decision during the 
commissioner’s consideration of the appeal or request for reconsideration.  If the commissioner determines that the 
public interest requires removal of the stay, the commissioner will remove the stay and allow all or part of the decision 
to take effect 
on the date set in the decision or a date set by the commissioner. 
            (b)  Repealed 9/19/2001. 
            (c)  Unless otherwise provided, in a statute or a provision of this title, a decision takes effect immediately if it is 
a decision to 
                        (1)  issue a permit, that is revocable at will; 
                        (2)  approve surface operations for a disposal that has already occurred or a property right that has 
already vested; or 
                        (3) administer an issued oil and gas lease or license, or an oil and gas unit agreement. 
            (d)  Timely appealing or requesting reconsideration of a decision described in (c) of this section does not 
automatically stay the decision.  However, the commissioner will impose a stay, on the commissioner’s own motion or 
at the request of an appellant, if the commissioner determines that the public interest requires it. 
            (e)  A decision takes effect immediately if no party is eligible to appeal or request reconsideration and the 
commissioner waives the commissioner’s right to review or reconsider the decision.  (Eff. 11/7/90, Register 116; am 
9/19/2001, Register 159) 
  



Authority:   AS 03.05.010 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 46.15.020   
  AS 29.65.050   AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.17.030     
  AS 29.65.120   AS 38.05.035   AS 38.50.160   AS 41.21.020 
 
 11 AAC 02.070.  WAIVER OF PROCEDURAL VIOLATIONS.  The commissioner may, to the extent allowed 
by applicable law, waive a requirement of this chapter if the public interest or the interests of justice so require.  (Eff. 
11/7/90, Register 116; am 9/19/2001, Register 159) 
  
Authority:              AS 03.05.010 AS 29.65.120 AS 38.05.035 AS 38.50.160 AS 41.21.020   
                AS 03.10.020 AS 38.04.900 AS 38.08.110 AS 41.15.020 AS 46.15.020 
                AS 29.65.050 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 46.17.030  
  
 11 AAC 02.080.  DEFINITIONS.  Repealed.  (Eff. 11/7/90, Register 116; repealed 9/19/2001, Register 159) 
 
 11 AAC 02.900.  DEFINITIONS.  In this chapter, 
                        (1)  “appeal” means a request to the commissioner to review a decision that the commissioner did not 
sign or cosign; 
                        (2)  “appellant” means a person who files an appeal or a request for reconsideration. 
                        (3)  “commissioner” means the commissioner of natural resources; 
                        (4)  “decision” means a written discretionary or factual determination by the department specifying the 
details of the action to be allowed or taken; 
                        (5)  “department” means, depending of the particular context in which the term is used, the 
Department of Natural Resources, the commissioner, the director of a division within the Department of Natural 
Resources, or an authorized employee of the Department of Natural Resources; 
                        (6)  “request for reconsideration” means a petition or request to the commissioner to review an original 
decision that the commissioner signed or cosigned.  (Eff. 11/7/90, Register 116; am 9/19/2001, Register 159) 
  
Authority:   AS 03.05.010 AS 38.05.020 AS 38.09.110 AS 41.17.055 AS 44.62.540 
                AS 29.65.050 AS 38.05.035 AS 38.50.160 AS 41.21.020 AS 46.15.020   
                AS 29.65.120 AS 38.08.110 AS 41.15.020 AS 44.37.011 AS 46.17.030 
  AS 38.04.900 
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